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CRIMINAL LAW (PROCEDURE) AMENDMENT BILL 2002 
Second Reading 

Resumed from 22 May 2002. 
HON PETER FOSS (East Metropolitan) [7.37 pm]:  The Opposition supports the Criminal Law (Procedure) 
Amendment Bill 2002, although I wish to say a few words about it.  In some ways, this Bill was initiated by me 
when I was Attorney General, partly because I was very concerned about a number of aspects of both the civil 
and criminal law, and I revamped the Law Reform Commission - very successfully, I might add.  After its 
revamp, the commission has achieved some amazing things; I hope it will achieve even more in the future.  The 
commission followed a totally new way of reviewing the civil and criminal justice system in Western Australia.  
Instead of using officers employed by the commission, it actually farmed out to a large number of consultants the 
work of making recommendations to the commission.  Those consultants were able to attract a vast range of 
highly qualified people, including no fewer than two former High Court judges, many senior members of the 
profession and academia and of the Bar who were able to contribute, and they produced in a remarkably short 
time an excellent document.   
The Law Reform Commission of Western Australia produced in far less time a much more comprehensive 
document than that produced by the federal Australian Law Reform Commission with a far more limited 
reference.  I do not think that the Australian Law Reform Commission would have finished its document at all 
had it not been for the rapid progress made by the Law Reform Commission of Western Australia, which put it 
to shame. 
One of the recommendations that came out of the exercise, and which was partly a matter which I was 
prompting, dealt with the whole question of criminal procedure.  Like many areas of British derived law, 
criminal procedure has grown like Topsy.  It deals with two matters that have an interesting interrelation.  It has 
been particularly spoken of because of the fact that it deals with preliminary hearings, but it also puts into place a 
system of defence disclosure.  These two aspects have an interesting historical background.  Many people have 
glorified the position of the preliminary hearing without necessarily understanding where it came from or where 
it is going to.  The Criminal Law (Procedure) Amendment Bill, which deals with preliminary hearings, deals 
with something that was originally dealt with by the grand jury.  Mr President, I know that you know all about 
the grand jury, because it was recently a matter of some study by the Standing Committee on Legislation, which 
you chair.  The Bill before the Legislation Committee dealt with the extraordinary powers of the police to inquire 
into organised crime.  It set up a special commissioner with the powers to question people in secret.  They were 
very similar to the powers of a grand jury. 
Many people were quite upset about it and said that it was a novelty and something quite extraordinary.  
However, it was not; it was an archaism.  The grand jury is still alive and well in the United States of America; 
so alive and so well that in fact for federal offences it is a constitutional right.  Therefore, although all those 
people were objecting to grand-jury-style proceedings in Western Australia, in the United States it is defended as 
a constitutional right.  The grand jury came about at a time when there were really no professional law officers.  
People were paid to enforce the law from time to time, but there was nothing like a police force.  It took a long 
time for the former British Prime Minister, Mr Robert Peel, to institute an organised Metropolitan Police Force.  
Police officers were known as Bobbies or Peelers for some time because of the person who set them up.   
The idea of professional magistrates was also a novelty.  For many years, magistrates were voluntary justices of 
the peace; in fact, in England people still refer to justices of the peace as magistrates.  We use the term justice of 
the peace in Australia, but they tend to use that far less in England and refer to justices of the peace as 
magistrates, because they sit on the bench of a court of petty sessions.  A system was set up and operated across 
the whole of England in which there were justices of the peace, whose job it was to keep the peace.  They were 
actively involved in trying to make sure that the King’s peace was not broken.  There were obligations on the 
ordinary citizen to pursue and apprehend a criminal.  I think that previously in this House I have spoken of the 
hue and cry, whereby inhabitants in a hundred, which was a subdivision of local government in those days, 
would be fined if they did not raise a hue and cry after a crime had been committed and did not pursue the 
criminal at least to the boundary of their hundred.  Of course, if they caught the criminal and he was prosecuted, 
they would be okay, but if they did not catch him or prosecute him, they would be fined.  The whole amateur 
process was set in place to ensure the apprehension of criminals when there was no professional police force or 
magistracy. 
The grand jury was a classic example of that.  If people did not have a police force, how did they find out 
whether a serious crime had been committed.  Generally speaking, somebody reported a crime and then a grand 
jury was set up and carried out an inquiry.  It could summon people before it and cross-examine them in secret.  
It could require people to answer questions even if they were self-incriminating.  If, as a result of the inquiry, the 
grand jury came to the conclusion that a crime had been committed, it would file a bill of indictment.  The 
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person would then be put on trial before a judge and jury.  Another step that took place in between was that the 
Attorney General had to sign the indictment, otherwise the matter would not go forward.  Instead of signing the 
indictment the Attorney General might nolle it.   
Therefore, until the mid-nineteenth century, a totally different system existed from that which we have now.  
What then happened was two developments: there was the development of a professional police force and the 
development of a professional magistracy.  Of course, whenever one of these brilliant new ideas comes along, 
people say that they had better throw out the old methods as being unprofessional, amateur and weak and use all 
the new professional people.  People said that the investigation would be carried out by the police and that 
instead of having a grand jury, they would get rid of all the people who sat around on a grand jury.  A grand jury 
was so called because it was bigger than an ordinary or petty jury which had 12 members.  A civil jury had fewer 
than 12 members.  Therefore, a grand jury took up quite a large number of citizens who inquired over a period 
whether a crime had been committed.  In the United States, that change did not occur, mainly because the United 
States split from the United Kingdom in the 1770s and went its own way and the United Kingdom went its own 
way.  The English set up a system of having professional magistrates with a committal proceeding and the 
inquiry being carried out by the police. 

As time progressed other changes were happening.  Some of the changes relate to the second part of this Bill.  
When trial by jury was first set up and witnesses had to be examined, the first thing was that juries used to be 
picked from people who knew what was happening.  One did not have to find a whole lot of jurymen who were 
independent and did not know; one went out of one’s way to find a jury who did know.  The whole beauty of a 
jury was that it comprised locals who knew what was happening and were therefore more likely to be able to 
find the truth; in fact, they might know a bit of the truth before they got there.  People had this rather novel idea.  
Even though witnesses had to give their evidence before the jury, one person was not allowed to give evidence, 
and that person was the defendant.  The accused was disqualified from giving evidence.  Why?  He was biased, 
was he not?  One could not expect the accused to give any useful evidence because he was the accused.  What 
else could one expect him to say other than he was innocent?  What point was there in allowing him to give 
evidence?   

The practice of jury trials went for some years without the accused being allowed to give evidence.  Over time it 
was seen to be a little unjust and the rule was changed.  One must remember that the English never change things 
too quickly.  The first change they made was to allow the accused to give evidence unsworn from the dock.  
When all the evidence had been taken, the accused had the right to give his version of events unsworn from the 
dock.  There was a problem with his giving evidence unsworn from the dock, especially in the days when giving 
an oath was a pretty important thing.  If people were not prepared to take an oath, they were not prepared to tell 
the truth.  If one did not allow an accused to swear an oath, obviously one could not believe what he was saying.  
There was therefore a bit of a disadvantage in the process, but it had the advantage that his not giving evidence 
meant that he could not be cross-examined.  He could give his story, and with a bit of luck the jury would not 
notice that it was not sworn and therefore he would not face any problems with perjury, and hopefully it would 
be sufficient to cast a doubt in the mind of the jury so that he would be acquitted. 

The next radical step that was taken by the English judicial system was that the accused was not compelled to 
give evidence.  He had the option of giving or not giving evidence and of making or not making a sworn 
statement from the dock.  Therefore, the tendency was for the accused to work out what was the safest thing to 
do.  The court could advise the jury that the accused had not made a sworn statement, but it could not draw 
attention to the fact that he had not given sworn evidence.  The court could not say, “We have a story and we 
have a suggested defence, but the defendant has not gone into the witness box and given evidence on oath.  He 
could have done what he has been accused of doing, and we would expect him to be the one who has done that.  
Therefore, we can draw an adverse conclusion from the fact that he has not given evidence.”  The accused had 
the right to decide not to give evidence.  That has been modified slightly over time by the case law, and under 
certain circumstances it can be a matter of comment by the court, but the general rule is that if the accused does 
not want to give evidence, that is too bad.  There are all sorts of circumstances in which logic and commonsense 
would dictate that perhaps the court should comment on or draw an adverse conclusion from the fact that the 
accused has not made a sworn statement, but the law has said it cannot do that. 

The accused also did not have to give the prosecution any notice of what his defence would be.  On the other 
hand, the prosecution had the job of proving its case beyond reasonable doubt.  Proving a case beyond 
reasonable doubt often involved disproving a lot of theoretical possibilities just in case at the end the defence 
stood up and said it could have been this or it could have been that.  The defendant did not have to give any 
evidence to prove what he claimed had happened.  All he had to do was say the prosecution did not disprove it; 
because the onus was on the prosecution to prove it.  Sometimes extraordinary and improbable alternative 
suggestions were made that took the prosecution by surprise and that it had not given evidence to disprove; and 
of course by the time they were raised it was too late to do so.  Therefore, it became a bit of a game.  Nobody 
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minds the fact that the prosecution should prove its case beyond reasonable doubt, but it is a little tough when it 
is not given any indication of what the plea will be.  The plea of not guilty is called the general plea.  The general 
plea is still available in civil cases.  When a person has finished pleading a statement of claim in a civil case, in 
some causes of action the defendant can still theoretically to this day plead not guilty.  However, usually a 
general plea is not sufficient and the defendant has to give what is called a special plea, which involves going 
through all the things the prosecution has alleged and denying some of the allegations and admitting others, and 
by the time the case gets to court, hopefully there has been some narrowing of the issues and it becomes a matter 
of fighting those issues.   

However, that is not the case in a criminal court.  In a criminal court the plea is still the general plea of not 
guilty.  This started from archaic procedures and from things that were seen as disabilities, but it is now almost 
seen as a right of the defence.  One excellent thing that has come out of the change from grand juries to 
preliminary hearings has been the need for the prosecution to disclose and give full particulars of its case.  I 
totally support that, because it has been one of the real benefits of committal proceedings.  It is now the custom 
and practice and a matter of law that the prosecution must provide all the details of its case and attach to the 
indictment all the statements of the prosecution witnesses, and provide a number of other disclosures.  At the 
same time that there has been a duty of disclosure on the part of the prosecution, things have gone even more the 
other way for the defence.  The standards of proof that are now required are very high.  Once upon a time people 
could be convicted without photographic evidence, because there was no such thing as photographic evidence.  
People did not even know what photographs were.  However, it is amazing how often the police now say they 
cannot prosecute because they need to have a photograph, or they need to have fingerprints.  The next thing they 
will say is that they need to have DNA evidence.  We do not trust what people have to say any more.  We need 
to have some super-duper forensic evidence on top of what people have to say.  Therefore, the burden on the 
prosecution has become heavier and heavier.  In some areas it is no longer a genuine inquiry as to who is guilty 
and a genuine proving of the facts but a bizarre game in which the shuttlecock is the victim.  We have this 
strange situation in which the victim is almost forgotten in the process.   
Another historic reason for that is that in English law for many centuries, most of what we now call criminal 
offences were known as felonies.  I am sure members have heard the terms “felon” and “felony”.  Western 
Australia no longer has those terms, because the Criminal Code has replaced the term “felonies” with what we 
now call crime.  The Criminal Code contains three main kinds of offences: crimes, which are the more serious 
indictable offences; misdemeanours, which are the less serious indictable offences; and summary offences.  
Crimes are the most equivalent to what used to be called felonies.  A felony was subject to only one penalty - 
death by hanging.  It was very simple.  A person who committed a felony was liable to punishment by death.  
Therefore, there was not a great deal of inquiry about moral culpability.  The court was not interested in knowing 
the defendant’s background and who his parents were, what sort of upbringing he had had and whether he had 
come from a disadvantaged family.  It was interested only in what the elements of the felony were; and if he had 
done it, he was found guilty and was sentenced to death.  However, the court, as one might expect, found all 
sorts of ways around carrying out the sentence.  It had what was called the benefit of clergy, whereby a person 
who could prove that he was a clergyman would get off.  A person could prove that he was a clergyman by 
proving that he could read.  Therefore, that was a bit of a discriminatory measure, because if a person could not 
prove that he could read he was hanged.   
The Parliament then had the other brilliant idea of commuting the sentence of death by hanging into the sentence 
of transportation.  I am sure that many Australian residents are grateful that the sentence of death could be 
commuted into one of transportation.  Over a period the number of offences changed to which the sentence of 
death applied.  It then became necessary to make moral judgments about the criminal’s actions.  At that time the 
courts began to believe that they would save the immortal soul of the accused.  They saw it as part of their role to 
rehabilitate and re-establish criminals to save their immortal souls.  It all amounted to a massive inquiry into the 
criminal.  
Unfortunately the courts forgot about the victim.  In the beginning, the victim was no more important than the 
accused.  The courts did not want to know about either of them; they wanted only the facts of the case.  As I said, 
once the facts were established the person was hanged; if not, he was let go.  When this change occurred and 
people became interested in the criminal, the courts strongly pursued that and became very concerned about the 
criminal.  All the protections that were in place when everyone was hanged continued, even though the criminals 
were only going to jail, but nobody worried about the victims.  Our criminal law became criminalcentric.  It 
picked up the moral issues that pertained to the criminal, but did not become very good at handling the moral 
issues that pertained to the victim.  
To this day, generally speaking, the courts handle victims atrociously.  When I was the Attorney General I 
wondered how on earth we could change the attitude of the courts.  A classic example is a person who is tried for 
murder.  The murderer and his family are looked after in the body of the court.  When the court rises for morning 
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tea the usher brings the murderer’s family a cup of tea.  The members of the victim’s family watch the 
proceedings from the public gallery and if they try to take notes they are threatened with eviction.  People might 
say that that is an extreme case; however, it is a constant occurrence.  We could not get through to the courts that 
a number of people are involved in trials and they must all be taken into account.  It is not a game played 
between the prosecution and the accused.  It is doing justice.  People have roles on both sides of the issue.  We 
must be careful not to turn this into a massive performance for the benefit of the accused.  
A classic example in which a dreadful lack of concern is shown to victims is in rape cases.  Preliminary hearings 
for rape are an abomination.  Only recently another letter was received from someone who encouraged the 
introduction of this legislation because that person’s daughter had been raped.  She had made a complaint and 
the accused had opted for a preliminary hearing.  Whether it was true or not, she was convinced that sexual 
innuendos and suggestions would be made to her.  Strictly speaking, that is not allowed.  People are petrified that 
innuendos will be made just because they have been raped.  It was standard process that women who made 
complaints of rape were examined about their sexual history to determine whether they were loose women and 
had brought it on themselves.  That has been statutorily prevented, although sometimes lawyers get around it.  
Stalking is another classic example of how the court process is a massive ordeal.  Women go to the police only 
after they have been stalked constantly.  The police refuse to act on goodness knows how many occasions before 
they finally take action.  When the police finally charge someone, the victim is at the end of her tether.  It takes 
an awful lot for police to prosecute a stalker, despite the fact that the coalition Government changed the law.  
Hon Giz Watson recommended some good amendments to the clauses pertaining to restraining orders when the 
Bill was being dealt with.  I heard the police say a number of times that a breach of a restraining order by a 
woman’s husband was not a serious breach.  There is no such thing as a minor breach of a restraining order.  The 
whole idea of a restraining order is to prevent a stalker from crossing the line.  Generally, the police will not act 
unless the stalker has committed another offence such as assault.  When matters reach court, husbands have 
some amazing defences.  They always have an excuse.  The defence claims that the prosecution has not proved 
that the husband was doing this or that.  The prosecution does not know what excuses the husband will provide.  
However, the prosecution is expected to prove stalking.  Even if the defence lawyer springs a defence on the 
prosecution, the prosecution must still prove the stalking.  The prosecution goes into court having no idea what 
the defence might say, but the prosecution is meant to be ready to prove numerous theoretical possibilities just in 
case they are suggested by the defence.  The complainant is put through all sorts of cross-examination, which in 
itself is another gratification to the stalker.  Stalkers make signals to their victims in court.  Stalkers have often 
stalked their victims during court proceedings.  People often get off criminal cases of this nature, not because 
they deserve to, but because they had a clever lawyer who came up with a good excuse that the prosecution had 
not thought to disprove.  Women often do not want their cases to proceed because they do not want the ordeal of 
cross-examination twice.  It is bad enough going through it once, but twice is too much.  In fact, it is three times.  
The first time is the actual rape, the second time is the committal proceeding and the third time is the court 
hearing.  Many of the victims say that the court process is worse than the original event.  

The present process was established in the name of people who we thought would be hanged but who now will 
not be.  We have a process that is so concentric on the criminal that we completely forget the interests of the 
complainant.  The two are inextricably combined particularly in stalking or rape cases in which it is not 
unreasonable to ask, “What will your defence be; we will meet it and we will accept that the onus is on us to 
prove you are wrong, but at least let’s have a fair contest.”  

Some moves have been made in this direction.  The classic move is to use an alibi.  To many people alibi means 
excuse.  Alibi means that the accused was not at the scene, but was somewhere else.  The Criminal Code requires 
that an accused must come before the court in advance of the case and plead notice of an alibi.  This legislation 
goes a bit further in some of those respects.  It also provides an alternative method of ensuring that that excellent 
coincidental benefit, which came from the institution of the committal proceedings - namely, full disclosure by 
the prosecution - is contained in the law and an alternative procedure is established to ensure that it happens.  
Secondly, it sets up a requirement for disclosure both ways and provides a series of possible alternative remedies 
to the Crown when a person fails to make full disclosure.  It also provides remedies to the accused when the 
Crown fails to make full disclosure.  As I said, the nature of this legislation was initiated by me, but the actual 
form of it had not been completed at the time we lost government.  I have therefore had no input into the precise 
wording.  I am pleased to support 100 per cent the measure the Government is achieving with this Bill and I 
commend the Government for giving it reasonable priority. 

Many people have written to me criticising the Bill.  I have told them that I have no problems with it in principle 
but that if they let me know the reasons it will not work I will be happy to consider them.  I have had discussions 
with people who are opposed to the principle of the Bill; however, if the Bill is to go ahead, they want 
amendments made to it.  Those amendments relate to ensuring that disclosure takes place, because disclosure 
ultimately rests with the police.  It is true that the instrument by which the disclosure takes place is an instrument 
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of the Director of Public Prosecutions, and there is a capacity for the DPP to withhold disclosure.  However, that 
is not the real concern.  I am sure the DPP would echo the real concern; that is, there is no guarantee that the 
police will pay any real attention to the need for disclosure.  The police already have a pro forma for disclosure 
that is filled in and sent to the DPP.   

I will give one example of how the police can ignore the law.  Members might recall something referred to as the 
revolving door syndrome; that is, the syndrome when people, shortly after being charged with a serious offence 
and granted bail, commit exactly the same offence and shortly after that are again granted bail.  The police think 
that is a hopeless situation, because as soon as people are charged, the sooner they are out on the street again 
committing more offences, and when they appear in court for sentencing, they ask the court to take into account 
all the offences and then get one sentence for the lot.  It is rather like people who get a parking ticket and think 
that because they have one ticket they may as well park in the same place for the rest of the day.  People 
committing burglaries took the same attitude.  The police sought to refuse them bail so that they would at least 
get separate sentences if they were released and committed other offences.  The Opposition when in government 
thought that was correct and so introduced an amendment to the Bail Act to include second schedule offences.  A 
series of offences are listed in that schedule for which the implicit right to bail is denied when a person is 
charged again for similar offences, and that person must establish special circumstances to be granted bail. 

However, nothing changed; things went on as before and the police continued to complain to the public that the 
courts and the revolving door syndrome were hopeless and that there was no point carrying out their work when 
the courts continued to grant people bail.  I thought that was strange and I did not believe that the courts were 
doing that.  I suspected that I knew where the revolving door was.  As well as the courts being able to grant bail, 
two other sets of people can grant bail: one is a justice of the peace and the other is an officer in charge of a 
police station, whatever his rank may be.  Most bail is granted by police officers.  One reason the police grant 
bail is that after the Royal Commission into Aboriginal Deaths in Custody, the standing orders for the police 
were changed, so that they now do not lock up people overnight.  They must grant them bail because they might 
commit suicide.  Of course, if a policeman is faced with two alternatives - following standing orders or reading 
the law - he will follow his standing orders.  That is what the police were doing.  All the people who were being 
revolved were going out of a police station door, not out of a court door.  That did not stop the police from 
complaining that the courts had been allowing them out.  The matter so concerned me that I investigated and 
found that that was not the case.   

Members in this place might recall that I introduced a Bill which stated that bail for a second schedule offence 
could not be granted by a police officer or a JP.  The Bill passed through the Parliament with no problems and 
was ready to be proclaimed.  Suddenly, a hoy came from the Police Department for more resources.  The police, 
when asked why they needed more resources, said that when they arrested people they would have to check the 
computer to see whether those people had previously been charged with a second schedule offence.  We said that 
they were already meant to be doing that so that they could decide whether to grant bail.  However, they had not 
been doing that.  We then had to defer the Bill a bit longer while the police got more resources so that they could 
comply with the provisions of the second schedule.  They were keen to comply after that because if they granted 
people bail illegally and those people committed an offence, the police would be in trouble for letting them out 
illegally.  Good old self-interest came to the rescue and the police started obeying that law; however, it took self-
interest to get the police orders changed and for the police to start obeying the law.  The law had been in place 
for about four years before we amended it to prevent the police from granting bail.   

Members may wonder about the relevance of this matter.  We can place a provision in the Bill to put an 
obligation on the police to disclose information, but defence lawyers say with some justification - this has been 
confirmed by prosecution lawyers - that they are not convinced that the police will do it unless self-interest is 
involved.  Therefore, I have put on the supplementary notice paper a small amendment to place a degree of self-
interest in this matter.  I submitted the amendment to some criminal lawyers but I have not yet received any 
comments on it.  I tried again this evening to get those comments.  The amendment is along the lines of the 
matter I discussed with those criminal lawyers.  I do not know the practicalities of the amendment.  I have done 
some criminal law, obviously, but I was not a regular criminal lawyer and I do not pretend to know the 
practicalities and day-to-day way in which the criminal law works. 

Hon Nick Griffiths:  Will they provide you with commentary before tomorrow? 

Hon PETER FOSS:  They had better.  I thought this Bill was coming on for debate last Thursday, but the Iron 
Ore Processing (Mineralogy Pty. Ltd.) Agreement Bill took some time to debate.  I told them I had to have the 
comment by last Thursday.  However, anybody who has had any dealings with the Law Society of WA and 
various other bodies involved in the law will realise that it takes a bit longer than normal to get these things 
together.  However, I have asked for their comments and I am happy to go ahead with the Bill if I do not have 
them.  I discussed the matter briefly with the Director of Public Prosecutions, Robert Cock QC, but we did not 
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discuss the wording.  I would like commentary from somebody on the practicalities of the amendment and I do 
not fully trust the police to give that commentary; I would rather it came from a criminal lawyer.  I have no 
problems with the theoretical basis of my proposed amendment, but the practical problems, not as seen by 
policemen but by prosecution lawyers, is of more interest to me.  The minister may be able to seek that 
commentary.  In fact, I gave the amendment to him well in advance of debate on the Bill so that he could get 
some practical commentary on it.  I believe we must establish the principle in the amendment, but I am open to 
changing the precise wording.  The principle must be included to make sure that there is an incentive for the 
police to ensure disclosure takes place.  I have provided in the amendment for a certificate of readiness affidavit.  
The reason I have included an affidavit is that people have said that if the police are to do something about it, 
there must be some penalty for the police.  That is what is covered in my second amendment, which states -  

(6) A person who knowingly or negligently makes a false statement in an affidavit filed pursuant 
to section 611B(1)(g) commits an offence.   

The penalty is $20 000 or two years imprisonment or both.  The idea is that a police officer must swear an 
affidavit of readiness.  My first amendment states -  

(g) an affidavit by a police officer (or the complainant where there is no police witness) whose 
name appears on the indictment as a witness - 

In other words, it is not just the prosecuting officer - that is, somebody who knows nothing about it - but 
somebody who has been an investigating officer -  

and who best can depose to the matters in the affidavit to his or her own knowledge that the documents 
referred to in the affidavit, when filed and served will to his or her knowledge (or where the statement is 
based on enquiry, on enquiry giving details of the enquiry made) satisfy the obligations of the 
prosecution under this subsection.   

That relates to the other provisions of this proposed section which require that all these documents must be 
disclosed.  The amendment virtually ties everything together.  Police are used to doing that.  The first thing 
police officers learn is the continuity of evidence.  They are quite obsessive about it.  If a police officer finds a 
piece of evidence on a site, he picks it up, seals it and marks it.  Then it is handed to somebody else, who then 
takes it to somebody else who carries out a forensic test on it.  Everyone involved in the process must prove the 
continuity of the evidence.  The person who handled it says that he gave it to the person who carried out the test, 
and the person who carried out the test says that he received it from X, who says that he got it from Y, who says 
that he got it from Z.  If the markings are all the same, it can be proved that the evidence that was examined by 
the forensic expert was the evidence that was picked up by the police officer at the site.  That idea of continuity 
is well understood by the police.  This is another form of continuity; that is, everybody involved has made full 
disclosure.  It will be a pain in the backside to some degree, but it will be for only those cases in which there is a 
plea of not guilty.  Large numbers of people plead guilty, especially with the fast track system.  This amendment 
is required.  If the police must do all the other continuity checks, I cannot see why they cannot do this.  However, 
I have asked prosecution lawyers to comment on this area.  I would not mind the police being asked to comment 
on it, but ultimately prosecution lawyers need to comment on it because I know how good police officers are at 
developing objections to anything they do not want to do.  I would have some problems with this if they were the 
ones who determined it.   

I turn now to how the Bill will work.  It extends the logic of another development that took place in Western 
Australia; that is, the hand-up brief.  The hand-up brief was very good.  I am not sure when it came about.  I 
think it was advanced by Hon Joe Berinson, but whether he was the first person to legislate for it, I do not know; 
he probably was.  Most preliminary hearings are a waste of time.  In the days when I did it, a typist would sit in 
the court with a manual typewriter and hammer out page by page everything that was said by the witness as the 
evidence was given.  At the end of the hearing, the pieces of paper would be handed to the witness to read and to 
swear to it as being the evidence that had been given; that would be the deposition in the particular case.  In 99 
cases out of 100, the accused person would plead guilty anyway, or the prosecution would not ask a single 
question at the preliminary hearing.  It was an expensive waste of time for everybody.  The prosecution and the 
defence had to send people down to the hearings.  It was an incredibly lengthy process.  The lawyers, the 
magistrate and the typist had to be there while the hearing was going on.  It was an amazing consumption of time 
purely to end up with an indictment.   

Another extraordinary point is that prosecutors are not bound by the recommendation of the magistrate at the end 
of the hearing.  If the magistrate recommends that a person be committed, and the prosecutors believe that the 
magistrate got the wrong offence, they nolle and file an ex officio indictment, giving the charge they think the 
person should have been charged with.  If the prosecutors disagree when the magistrate says that there is no case 
to answer, they file an ex officio indictment.  There was a recent example of that before Magistrate Packington.  
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Members might remember the Murdoch euthanasia case.  There was a preliminary proceeding before Magistrate 
Packington, who held that there was no case to answer.  The Director of Public Prosecutions filed an ex officio 
indictment and it went to trial.  So much for committal proceedings!   
Some people have written to me saying that we need this to protect people from being sent to trial.  It does not 
happen that way.  If the DPP thinks the matter should go to trial, it goes to trial, because he files an ex officio 
indictment.  It does not matter that the magistrate recommends committal; the DPP will nolle.  A classic problem 
was that if somebody brought a private complaint alleging a criminal offence, the person could go to a committal 
proceeding and get all the way through the committal proceeding; the magistrate could recommend committal, 
and the Attorney General could then refuse to sign the indictment.  Guess what?  At that stage it was the end of 
the entire prosecution and the person had to pay the costs.  It was a great system.  It really has not kept up with 
modern day processes.   
The hand-up brief was introduced and it became extremely popular.  It dealt with the bulk of cases.  There were 
still instances in which committal proceedings would be held because people wanted to discover a certain piece 
of information, particularly if a defence lawyer wanted to be sure there was full disclosure.  That is the one issue 
that is important.  The lawyers wanted to be certain there had been full disclosure.  Everyone knows there must 
be full disclosure, but has everyone done it?  That is one issue about which we still have a concern.   
Another development was the abuse of the committal proceedings.  Very few people would forget the Connell 
committal, which turned into a Blue Hills saga, because later on the counsel sued the firm’s solicitors who had 
instructed him on the committal proceedings.  That case went on and on.  It was quite clear that it was being 
done to put off the evil day.  Connell had enough money, so he could make sure it happened.   
Other people who have a tendency to do that are the drug people.  I will not mention names, but as soon as 
people see the name of one well-known firm, they think that a drug dealer must be involved.  When they check 
the charge, they find that it is a drug dealer.  That firm brings in loads of money.  Why?  Because its clients are 
drug dealers.  The people who do not have the money are the ones who are not drug dealers.  However, it does 
not do them much good.  There was an element of abuse.  I would never throw the baby out with the bath water 
on the basis that some people abuse it.  I do not think that would be justified.  We must try to stop the abuse.  
There are better arguments for the abolition of committal proceedings.  Many of the things that people attribute 
to them are historically and factually wrong.  Alternative processes are available.  We must look at this 
legislation to see whether they are being provided.   

This Bill turns all committal proceedings into hand-up brief proceedings.  It tidies up the obligations on the 
prosecution and the documents that must be provided.  It formalises a number of issues.  It is interesting that 
although the Crown was prepared to give up the right to always be able to examine people in committal 
proceedings, the Crown could not give it up and still retain that right.  Proposed section 102, which will be 
inserted by clause 10, provides -  

(1) At any time before the committal mention a person may, without notice to the defendant, be 
summoned under section 74 or 78 to attend before the justices for the purpose of being 
examined by or on behalf of the prosecution or producing a document or thing.   

That compulsory process is still available to the Crown.  It is not available to the defence.  Proposed section 103 
will be inserted by the same clause and places a statutory duty of disclosure on the prosecution.  Proposed 
subsection (1) reads - 

The prosecution is required to serve on the defendant and file with the clerk of petty sessions - 

(a) a copy of every statement or deposition . . .  

(b) notice of the name and, if known, the address of any person from whom no statement, 
report or deposition has been obtained but who the prosecution thinks may be able to 
give relevant evidence . . .  

That is a very important disclosure; it is not only who the prosecution will call, but who the defence might find 
useful to call or who they decide not to call.  Sometimes who the defence decides not to call is very important.  
Proposed subsection (1) continues - 

(c) a copy of every other relevant document or exhibit or, if it is not practicable to copy 
the document or exhibit, a description of it and notice of where and when it can be 
inspected;   

(d) a copy of the criminal history of the accused; and 

(e) any other prescribed document. 
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There is a capacity for the regulations to improve that.  The question is whether we should include the certificate 
at that point.  I do not think that is the appropriate place for the certificate; it is at the next stage.   
This clause deals with what happens on a committal hearing, and how to deal with bodies corporate with 
contempt offences.   
They are the amendments to the Justices Act, which is the principal Act by which people end up in the court.  
Clause 14 involves transitional and savings. 
We then get to the proposed amendments to the Criminal Code, which is where the guts of the matter is.  Clause 
16 places a specific duty of disclosure on the prosecution that in many ways is similar to that imposed in the 
Court of Petty Sessions.  I have proposed that we should take the further step of having a certificate of readiness.  
Proposed section 611C provides for disclosure by the accused person, and some of this is novel.  Proposed 
subsection (1)(c) relates to disclosure of expert evidence.  That is a practice that has grown up originally in the 
civil courts, but is a sensible requirement in the criminal courts as well.  If we have experts, they are not experts 
as to fact but as to opinion.  People cannot be expected to find out what opinions people are going to give, but 
they can be expected to find out what facts will be given.  That is perfectly reasonable, and is already a 
requirement.  Proposed paragraph (c) reads - 

notice of any factual elements . . . which the accused may contend cannot be proved;  
That is an important novelty.  Proposed paragraph (d) reads - 

notice of any objection by the accused person to -  

(i) any document that the prosecution proposes to adduce at the trial; or  

(ii) any evidence disclosed in the statement or deposition of a witness whom the 
prosecution proposes to call at the trial, 

and the grounds for that objection . . .  
When speaking to criminal lawyers, many say they already do this. There is no legal obligation on them, but 
many do it in order to make the trial a more pertinent and cheaper process.  Proposed paragraph (e) reads - 

notice of any evidence tending to show that the accused person was not present -  
That is the alibi.  Again, that is novel - 

- when the offence is alleged to have been committed or an act or omission material to that offence is 
alleged to have occurred . . .   

Proposed section 611C goes on to say when these requirements must be complied with, and the court may order 
that a particular requirement may be dispensed with if there is good reason.  Again, that is a sensible move.   
Clause 18 proposes to replace section 636A of the Criminal Code.  Proposed new section 636A(1) provides that -  

 “disclosure requirement” means any requirement imposed by or under this Code or the 
Justices Act 1902 to file and serve a document. 

(2) Where, on a trial on indictment, a document is not filed and served in accordance with a 
disclosure requirement, the court, on application being made by the relevant party for an 
adjournment of the trial, is to - 

(a) adjourn the trial for such period as the court considers sufficient . . .  

That is a fairly standard remedy that is already given.  To continue - 

(b) if, in the circumstances, the court thinks fit, adjourn the trial and discharge the jury. 

That is unusual and members will see later why that may be necessary.  Proposed new subsection (3) reads - 

Where a document is not filed and served in accordance with a disclosure requirement, nothing in 
subsection (2) limits or otherwise affects - 

This is a very important clause; this is probably the nub of the Bill - 

the discretion of the court to adjourn the trial if the court considers that, in the circumstances, the 
relevant party has not had sufficient time to complete a proper investigation of evidence relating to the 
document, or for any other reason.   

It says that if anyone springs something on the court there may very well be an adjournment so the court has the 
opportunity to prove it.  That is an enormous incentive for both sides to give evidence beforehand.  

Proposed new subsection (4) is also important.  It reads -  
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On the resumption of a trial on indictment that has been adjourned to enable a party to investigate 
evidence relating to a document, the relevant party -  

(a) may require any person, including an accused person, who has given evidence 
relating to the document to the court to be recalled as a witness and may cross-
examine or further cross-examine any such person; and 

(b) may adduce evidence in rebuttal of the evidence so adduced.   

Proposed new subsection (5) again is a very important requirement.  It reads - 

A failure to comply with a disclosure requirement may be the subject of adverse comment to the jury by 
the court, counsel for the accused person, or the prosecution. 

A right is accorded to say that they did not tell.  Why did they fail to tell?  How can we believe these people 
when they did not disclose this when they were required to do it?  Adverse comment is potentially one of the 
strongest reasons for making sure that people act sensibly.  It is not as severe as not leading evidence, but there 
will be adverse comment.  One of the other penalties that we could consider is that if they do not disclose the 
evidence, they cannot argue it.  That is what happens in a civil case.  If someone does not put something in his 
pleadings, he cannot argue it; he is not allowed to bring evidence.  That has been seen to be too harsh in criminal 
proceedings.  At least there can be an adverse comment.  If that is the excuse he gives, why did he not tell us 
about it?  That is where I suggest the penalty provision be inserted.  Part 4 of the Bill is consequential upon what 
has gone before.   

The Bill removes references to “preliminary hearing”.   

I may have taken some time to go through that.  However, it was important to do that because I have received a 
great deal of criticism, and sometimes support, of it that has been totally wrongly founded and based on an 
incorrect assumption as to what preliminary hearings are all about, where they go to or what they do, what the 
practice is with them, what happens, their impact on victims and the accused and so forth.  As a result I felt it 
was important to go through that general summary of why I believe that this is a good measure and the principle 
it enunciates is a good principle.  I will certainly support the second reading of the Bill.  However, I would like 
some serious dialogue about the amendments I put on the Notice Paper because I believe that there is no point in 
passing a law which the police will ignore.  I will not accept that the police will not ignore it, because I happen to 
know the police have an immense capacity to ignore laws if they are not in the book.  

Hon Nick Griffiths:  When you give consideration to the advice, which I trust you will receive between now and 
when we move into the committee stage, would you give consideration to the operation of section 170 of the 
Criminal Code? 

Hon PETER FOSS:  I do not have the code here at the moment.  

Hon Nick Griffiths:  It provides for a sanction.  I ask that you give it some consideration and perhaps we will 
discuss it tomorrow.  

Hon PETER FOSS:  Does the minister think that once we impose an obligation -  

Hon Nick Griffiths:  The proposition is that section 170 provides the appropriate sanction.  

Hon PETER FOSS:  The problem is that it relates to knowledge whereas my amendment relates to knowledge or 
negligence.  

Hon Nick Griffiths:  I am inviting you to give it consideration.  

Hon PETER FOSS:  I understand that, but the reason I included this is that it was raised with me.  The minister 
will have to have something more than mere knowledge because it will be hard to prove that a person who may 
to some extent be swearing as to what he or she has been informed - that is, it is false to his or her own 
knowledge - has failed in his or her duty.  Therefore, there must be a duty.   

I understand what the minister is saying about section 170 of the Criminal Code.  Section 170 is no good unless 
we have the first amendment I have suggested, although the second amendment is small but significantly 
different from section 170.  I would like Hon Nick Griffiths to give consideration to that point.  I am happy to 
look at any practical measure that secures diligent, careful and extremely measured certificates of readiness.  
When we went from the 1961 Companies Code to the 1982 Companies Code, the number of people who 
resigned as directors of companies was enormous, simply because there was a degree of personal liability on 
directors who were not paying enough attention.  It was not a bad idea - it was a very sensible change in the law - 
because it meant that directors realised it was not just a sinecure; it meant they had to do something, and if they 
did not actively carry out their duties they could go to jail.  There must be an element of somebody being there 
with his neck on the line who will not put up with anybody saying, “Yeah, I had a look; no, there is nothing 
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here.”  They must actually say, “I want to go through that with you.  Have you done all these things?  Have you 
checked this and that?”  Somebody must be diligent and say, “You are not signing this affidavit; I am, so I want 
to know”, because there is not much point coming along afterwards and trying to prove that he knew it, because 
the simplest way around all that is to not inquire too deeply, and if he does not inquire too deeply he will never 
know.  There must be a better solution, but I made it clear from the beginning that I have understood, appreciated 
and accepted the logic that we need to do something to ensure that the disclosure is proper.  If the Government 
can come up with a more practical and sensible measure - by drafting or whatever - I would be very happy.  I 
had hoped that somebody else would draft this.  I drafted it because I could not get anybody else to do it.  I 
drafted it, however, on the basis of what I had been told.  I freely confess my lack of practical experience in 
criminal law.  I only ever handled two indictable matters - admittedly one of them was a capital charge, and we 
lost that but we did not lose our heads; we were found guilty of murder but not wilful murder.  The other matter 
involved shoplifting and someone elected for it to be heard before a judge and jury; and I lost that one, too.  So I 
do not have a very good record in criminal law, and I do not tout my services in that area. 

Hon Nick Griffiths:  I am sure you do not tout at all. 

Hon PETER FOSS:  True, but I had a much better strike rate in the civil area.  I make absolutely no claims in the 
indictable offence area.  We have all had experience in petty sessions, both prosecuting and defending, and that 
was okay, but I certainly would not pretend that I should be trusted - 

Hon Nick Griffiths:  The first result was not bad, but I am worried about the second. 

Hon PETER FOSS:  It is a long story, but the reality is that I freely confess to a total lack of practical 
appreciation in that area, although I have been provided with some practical commentary by people whose 
position is totally different from mine - highly experienced criminal lawyers - and their experience of the police 
does accord with mine in other areas.  The Opposition supports this measure. 

HON GIZ WATSON (North Metropolitan) [8.44 pm]:  I found it quite challenging to decide whether or not the 
Greens (WA) should support the Criminal Law (Procedure) Amendment Bill 2002.  I am sure other members 
have attended a number of meetings and have received a number of letters about the possible impacts following 
the removal of preliminary hearings.  I have heard from the Law Society of Western Australia, the Criminal 
Lawyers Association and from several lawyers independently, and I have taken some time to look at the Bill in 
detail.   

Part of the second reading speech states that this Bill is to modernise and improve the efficiency of the justice 
system.  That rang alarm bells for me.  One of the things about justice is that we should always be wary of the 
drive to make everything so efficient.  Justice by its very nature takes time and reasonableness to make it work, 
so I was a little worried about that aspect.  I do not have any problem with modernising the system, unless some 
valuable historic precedent is thrown out that should not be. 

The second point referred to in the second reading speech was an acknowledgment that this Bill is an 
implementation of the Law Reform Commission of Western Australia’s review of criminal and civil justice 
system final report 1999.  In a moment I will address some of the comments that were made in that final report, 
which contains a whole chapter on preliminary hearings.  I acknowledge that it clearly implements the 
recommendation to remove preliminary hearings.  My task was to ascertain whether the other recommendations 
concerning disclosures in the final report have been translated into this Bill in a way that faithfully reflects those 
recommendations. 

The third point in the second reading speech was that the intention was to abolish preliminary hearings and to 
replace them with a regime of disclosure by the prosecution and, to a lesser extent, by the defence.  It was also 
stated that this was an attempt to reduce unnecessary court delays.  I will address that statement in more detail in 
a moment.  It was stated that very few defendants elect to have a preliminary hearing and therefore that process 
is not used very much - we could do without it.  I suppose the fact that a particular procedure is used in only a 
few cases is not surprising.  It is my understanding that preliminary hearings are most frequently elected for in 
cases of murder, sexual assault and drug-related charges.  Perhaps that is a reflection of the fact that we do not 
have many of those kinds of charges. 

The final report of the Law Reform Commission, as it concerns preliminary hearings, informs us whether this is 
a historic feature of the criminal justice system that we can do without.  At page 239 in chapter 28, the report 
states - 

The historical purpose of preliminary hearings, also known as committal hearings, was to ensure that defendants 
were not put to trial on indictment without sufficient cause.  However, in the absence of alternative processes for 
disclosure, the process has evolved into a mechanism for the defence to obtain information about the 
prosecution’s case.  It now also serves several tactical purposes, particularly valued by the defence, including an 



Extract from Hansard 
[COUNCIL - Tuesday, 17 September 2002] 

 p1014a-1026a 
Hon Peter Foss; Hon Giz Watson; Hon John Fischer 

 [11] 

opportunity for a ‘rehearsal’ of the trial.  Although most defendants choose not to have preliminary hearings, a 
not insubstantial number are held and consume time and resources in the Courts of Petty Sessions where 
preliminary hearings are conducted.  These hearings seldom result in the dismissal of charges laid. 

Some form of preliminary consideration of a charge on indictment has existed in England for many 
centuries.  The preliminary hearing in its present form dates from the combined operation of the English 
Prisoner’s Counsel Act 1836 (UK) and Indictable Offences Act 1848 (UK).  With some modifications 
those Acts form the basis of the preliminary hearing procedure in the Justices Acts of all Australian 
jurisdictions to the present day.   

Most Australian preliminary hearing process dates from 1850.  It continues - 

The process of committal found its way into the Justices Act of 1902 and remained largely unaltered 
until the introduction of the hand-up brief procedure in 1976.   

That was mentioned by the previous speaker.  It continues -  

This procedure gives a defendant the right to elect whether or not to have a preliminary hearing and 
requires the prosecution to give the defendant certain information in order to make that decision.  The 
reform was based on the recommendations of the predecessor of this Commission . . . and also on trends 
in other jurisdictions reflecting concerns about the possible adverse effects of publicity associated with 
preliminary hearings, the inconvenience and expense involved, and the delay in bringing cases to trial 
. . .    

If a person is charged with an indictable offence which cannot be dealt with summarily, or, if it is a 
charge which can be dealt with summarily but no election is made, proceedings are adjourned.  Unless 
an order to the contrary is made, the prosecution must provide the defendant with a statement of the 
material facts and law relevant to the particular charge and copies of confessional material.  If the 
defendant pleads ‘guilty’ after reviewing the material, the defendant is committed to the Supreme or 
District Court for sentence.  This is an expedited or ‘fast-track’ committal.  If our Recommendations 
280 and 282 are adopted, all defendants, whether charged with a summary or indictable offence, would 
be entitled to a copy of the complaint, a statement of material facts and law, confessional material and a 
copy of their criminal record before their first appearance in court . . .  

If the defendant does not plead ‘guilty’ after initial disclosure by the prosecution, the matter is 
adjourned.  The prosecution must then provide the defendant with a copy of the written witness 
statements the prosecution proposes to tender in evidence in the committal proceedings.  This process is 
not intended to, and frequently does not, comprise a comprehensive disclosure of the case the 
prosecution will present at trial.  The material provided is what is commonly referred to as the ‘hand-up 
brief’ . . .  

When the matter resumes the defendant may plead ‘not guilty’ but elect not to have a preliminary 
hearing.  In that case the papers comprising the hand-up brief are transmitted to the higher court where 
the offence is to be tried. 

I will skip the foreword of the chapter on the discussion in relation to the function of preliminary hearings, 
because I think it forms the basis of the recommendation that preliminary hearings should be abolished.   

I note that over 600 submissions were made on the law reform of the criminal and civil justice system.  There 
has been an extensive and I believe comprehensive input in order to come up with the recommendations in this 
report.  On page 245 under the title “Is there a function for preliminary hearings?”, the final report argues - 

The public submissions provide considerable support for the abolition of preliminary hearings . . . 
although these comments seemed to assume that substantial resources and time are expended on 
preliminary hearings.  In reality, of the approximately 85,000 police charges laid per annum, only some 
2,500 matters are committed to the higher courts to be tried on indictment.  Preliminary hearing 
elections are made in only 10 per cent of these indictable charges.  Only 144 preliminary hearings 
proceeded in 1998.  There are, in reality, very few preliminary hearings.  Such as there are add little to 
the delays and the utilisation of court resources. 

I just wanted to highlight that particular line because one of the arguments for this Bill is that it will save court 
time and resources, hence the argument that it will provide a further efficiency.  It seems to me that of all the 
weaknesses in the arguments for this Bill, the argument that it will save court time and therefore money seems to 
be on fairly shaky ground.  I will refer a little later to some statistics that the Criminal Lawyers Association 
provided on the percentage of time occupied in a Court of Petty Sessions. 
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Hon Nick Griffiths:  I will be very interested to listen when you do so.  You will note that when Hon Tom 
Stephens gave the second reading speech on my behalf, he dealt with the position of resources. 

Hon GIZ WATSON:  Yes.  It continues -  

On the same basis, however, it may be argued that preliminary hearings perform no practical function, 
applying to something less than 0.2 per cent of all police charges.  More significantly, however, in our 
view, recommendations we have made throughout this Report will considerably alter the current 
position in relation to disclosure of the prosecution case prior to trial.  Prior to appearance in court, all 
defendants will be entitled to a copy of the complaint, a statement of material facts and law, 
confessional material and criminal record.  Should the defendant not plead ‘guilty’, the matter will be 
adjourned and a defendant who is facing a possible prison term will be entitled to prosecution witness 
statements and expert reports.  If these recommendations are adopted the defendant will be far better 
informed of the prosecution case than is currently the position . . .    

Therefore the only remaining legitimate function for preliminary hearings is to screen charges.  
However, it may be doubted how effectively preliminary hearings perform this function.  As indicated, 
the DPP has a power to indict or not, independently of any determination by a magistrate after 
committal proceedings.  In many ways, the criteria on which the DPP exercises the power to indict are 
more stringent than those applied in the preliminary hearing process.  For example, instead of a bare 
case to answer being made out, the DPP will only indict if there is a reasonable prospect of conviction.  
Together with the check provided by our recommendations in Chapter 29 that the DPP provide reasons 
for late decisions to withdraw or alter indictments for scrutiny by the recommended pre-trial magistrate, 
we believe the preliminary hearing is now redundant and should be abolished.  Its functions can be 
achieved by other means. 

It seems that because of the consideration given to that report I had to give some weight to the arguments in 
favour of preliminary hearings.  However, I want to move to some of the comments and criticisms that have been 
provided to me by those opposed to the removal of preliminary hearings.  I will first refer to a letter provided to 
me by the Law Society of Western Australia in April of this year.  I will refer to some of the points that the Law 
Society makes.  It is fair to say that the Law Society made objections at the stage when evidence was being taken 
to the Law Reform Commission of Western Australia’s review process.  Basically, it has not changed its position 
of opposing the abolition of preliminary hearings.  The Law Society has made specific objections and refers to 
particular clauses in the Bill.  It refers to proposed section 102, which refers to the Justice Act.  The Law Society 
writes -  

The society supports the amendment insofar as it will allow the prosecution to obtain depositions from 
witnesses before a magistrate.  This power already exists in the Justices Act.  A Defendant should be 
able to cross-examine witnesses at the recording of a deposition or at a preliminary hearing.  If 
preliminary hearings are abolished though, there is no logical reason why the compulsory taking of 
depositions should be limited to the prosecution.  It would be fairer to allow defendants to use the same 
procedures to examine potential witnesses.  Evidence so obtained would then be available to all parties 
and would aid in defining issues and disputes at an early stage.  There has been at least one recent 
instance of a miscarriage of justice (The Queen v Ilics) which would have been avoided if the defence 
and prosecution had the same powers to compulsorily examine witnesses early in a prosecution. 

The Law Society also has concerns with proposed section 103 as it relates to the Justice Act.  It writes -  

The requirement that the prosecution disclose “relevant” evidence is fraught with difficulty.  Currently, 
the prosecution is required to disclose this type of evidence, yet often does not because of differing 
interpretations of what is relevant.  The nature of the adversarial process means that the prosecution can 
never ultimately know what may be relevant to the defence. 

With regard to proposed section 104 it makes the comment -  

A defendant ought still be able to submit to a committing magistrate (even if preliminary hearings are 
abolished) that the depositions do not contain a prima facie case.  Preserving this right would not add 
significantly to the cost of running petty sessional courts because these arguments would invariably be 
short as no evidence would be called.  

It states also -  

The fact that preliminary hearings are an effective form of charge screening is borne out by the statistics 
that show that, in the year to June 2001, of 159 preliminary hearings conducted by the State DPP, 27% 
resulted in no committal of the defendant. 
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Therefore, the argument is that the fact that those cases resulted in no committal saved the court time in that the 
cases did not proceed.   
A letter from Mr Richard Bayly from the Criminal Lawyers Association dated 28 August 2001 states -  

We do not believe, however, that the abolition of Preliminary Hearings will create a more efficient 
Criminal Justice System and further we believe that the abolition of Preliminary Hearings will impinge 
upon the ability of accused persons to obtain a fair trial.   
Preliminary Hearings are of course heard in the Court of Petty Sessions.  The Court of Petty Sessions is 
not a Court where delays are experienced in obtaining Hearing Dates. 

The point that was made in all the submissions that I received was that the delays that we have in this State are in 
the District Court, not the Court of Petty Sessions.  The fact that committal hearings are held in the Court of 
Petty Sessions does not add to the delay in the District Court.  The letter goes on to say - probably more 
eloquently than I can -  

As you are well aware backlog of cases in criminal law occurs in the District Court and any initiative to 
reduce that backlog would be gratefully welcomed, we have of course previously made submissions as 
to how that could occur.   

The argument has been made that preliminary hearings require witnesses and people who have been affected by 
crimes to undergo two different procedures.  I have some sympathy for the argument, particularly in sexual 
assault cases, that an additional stress and burden is placed on those witnesses by requiring them to be cross-
examined by the defence lawyers twice.  However, we need to bear in mind that the defendants also have the 
right to have their cases heard.  In the end, I took advice from a number of lawyers who are practising in the area 
of criminal law and asked them whether they think this Bill should be defeated or whether they think the case 
has been made that preliminary hearings are no longer necessary and we can deal with issues of disclosure 
through the mechanisms that are proposed in this Bill.  Most of the people to whom I spoke said that they accept 
that this Bill is not perfect, but they would not die in a ditch for it.  I have listened to those comments.  I have 
also been very interested to hear the comments and debate in this place in support of this Bill.  I support the Bill 
with some reluctance, and I hope that if the Bill does proceed, as I assume it will given the numbers in this place, 
attention is paid to ensuring that the criminal justice system is not tipped too far in favour of the prosecution, 
which is the danger with this Bill.   
We need to be vigilant to ensure that we do not adjust the criminal justice system for the sake of apparently 
saving money.  As I said earlier, justice requires a certain amount of resources.  One of the arguments about why 
so few cases go to preliminary hearings is that people are very unlikely to be granted legal aid for preliminary 
hearings.  That concerns me a little, because legal aid is constantly being trimmed back in a lot of areas, and just 
because people cannot currently obtain legal aid for preliminary hearings does not necessarily mean that is right 
and that is a restriction that we should support.  Perhaps legal aid should be made more available for preliminary 
hearings.   
To summarise the objections that have been put to me about this Bill, the first is that the abolition of preliminary 
hearings will impinge on the ability of accused persons to obtain a fair trial.  Secondly, it will not take the load 
off the District Court, because we are talking about hearings that take place in the Court of Petty Sessions.  
Thirdly, the fact that there are so few preliminary hearings anyway means that the argument that it will save time 
is not terribly strong.  Fourthly, 27 per cent of the cases that went to preliminary hearings were not committed to 
trial, which meant that the District Court was saved from having to deal with those matters.  Therefore, the 
screening process of preliminary hearings saved the District Court from having to deal with those cases. 
I will listen with interest to the minister’s response to the comments that have been made.  The Greens (WA) will 
not be opposing this Bill and are happy to allow the Bill to pass.  However, we have some reservations and will 
be seeking some assurance that there will be careful monitoring of the fairness of the implementation of these 
changes.  I am not sure what process will be put in place to do that.  
HON JOHN FISCHER (Mining and Pastoral) [9.09 pm]:  Although I may not have an in-depth knowledge of 
legal matters, I know that a large percentage of our legal processes have been handed down over time.  The law 
is dynamic and changes with time, and it should keep pace with changing public perceptions.  However, core 
principles should remain constant; for example, we are innocent until proved guilty.  That is an important 
concept because it puts the onus on the prosecution to prove guilt.  It is the cornerstone of our legal system.  We 
are all well aware of the fact that a small percentage of people who face the courts are innocent.  These innocent 
people find themselves in the wrong place for a number of reasons: administration bungles or circumstantial 
evidence or they have been stitched up.  Lately we have heard of several cases in which justice has not been 
carried out.  We will never be able to prevent these things happening altogether, but we should always strive to 
minimise their occurrence.  
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A preliminary hearing is a mechanism that is very efficient in preventing travesties in criminal cases.  
Preliminary hearings date back to 1850 in England where stipendiary magistrates screened evidence to determine 
whether cases should proceed to trial.  This procedure became part of our law in the Justices Act 1902.  This 
system has stood the test of time.  Judging from high profile cases aired in the media recently, this process 
should be possibly extended not removed.  Preliminary hearings or committal hearings, as they are also called, 
were established as a safeguard to protect the innocent.  If we remove this safeguard, innocent defendants could 
be convicted.  That would be a terrible circumstance.  Legislating for discovery will not remedy the situation in 
which the prosecution omits relevant documents.  That is of great concern.  Criminal lawyers can testify to this.  
In fact, John Quigley mentioned this in the other place nine months ago.  I believe he has had a change of heart 
since then and now supports this Bill.  However, the fact remains that he attested that in his professional 
experience the prosecution has not always been forthcoming with evidence in discovery.  This Bill will certainly 
not remedy that situation.  

This Bill is about taking away yet another right from Western Australian citizens.  Little by little, this Parliament 
and this Government are eroding people’s rights.  This is another right that has survived since 1850, and this 
Government is seeing fit to take it away.  The Government believes that preliminary hearings take up too much 
precious court time.  It feels that most people choose not to avail themselves of the process and, therefore, that is 
a good enough reason to erode the rights of the common citizen even further. 

People choose not to use preliminary hearings because they cannot afford legal defence.  In fact 86 per cent of 
people who choose to have a preliminary hearing have private legal representation.  Under state guidelines, legal 
aid is not usually granted for preliminary hearings so it is no wonder that the offer is not taken up as frequently 
as in former times.  It is no secret that legal representation is priced well beyond the reach of normal citizens.  
We should not remove preliminary hearings just because most defendants do not elect to have one as they cannot 
get legal representation.  The argument that preliminary hearings should be abolished because they are utilised 
only by self-funded defendants is clearly spurious.  Their right to a hearing is what this is all about.  Their ability 
to pay for counsel should not be, and is not, the issue.  

The argument that these hearings take up too much court time is also spurious.  If in a single year it were found 
through this process that a single defendant had been incorrectly charged, it would have done its job.  The fact 
that only criminal cases are dealt with in preliminary hearings is sufficient reason alone to retain them.  Criminal 
offences should carry the maximum penalties.  Should a single innocent person find himself or herself in jail as a 
result of this Bill, it will be on this Government’s head.  That is why this process has survived since 1850.  
Everyone is innocent until proved guilty.  

Preliminary hearings assist with the establishment of innocence or guilt.  Thirty per cent of preliminary hearings 
are cancelled by the defence.  The Attorney General would have us believe that this causes a major upheaval for 
the courts.  What absolute rubbish!  Every day appointments are cancelled without upheaval.  Hearings may be 
cancelled for myriad reasons.  The Attorney General would have us believe that these hearings are used as 
delaying tactics.  That is his opinion and, as such, it is impossible to prove.  It is true that preliminary hearings 
might lengthen the time before a defendant is brought to trial.  They may also shorten it.  If a magistrate decides 
at the preliminary hearing that a defendant has no case to answer, the matter is resolved swiftly and cheaply.  
Again this is no reason to abolish preliminary hearings.   

In the year to June 2001, 27 per cent of the 159 preliminary hearings conducted by the state Director of Public 
Prosecutions resulted in no committal of the defendant.  That is a significant number by anyone’s calculations.  
This means that almost 30 per cent of cases put up by the prosecution will fail when they reach trial.  Cases that 
could have been tested at a preliminary hearing by a magistrate will cost more to be thrown out, will take longer 
to resolve and will cause the innocent unbelievable hardship.  This will be a waste of public resources.  This Bill 
will move the cost of scrutiny to a more expensive jurisdiction.  The aim of court administrators is to reduce 
backlogs and streamline the court process.  Administrators are not specifically interested in whether justice is 
done.  That is a lofty ideal in which they are not particularly interested.  They are more concerned with how 
many cases can be dealt with in one day.  This Parliament, however, should be in the business of seeing that 
justice is done.  Parliament should be about preserving and protecting the rights of the people who voted for us - 
the people we represent - not eroding those rights.  

The people have not given this Government a mandate to take away yet another right that they and their fathers 
have had for generations.  The requirement that the prosecution disclose relevant evidence is fraught with 
problems because it goes back to the point of what is relevant.  It may never be known until well into the trial 
process.  The three-phase disclosure process will be onerous to all parties and is best dealt with in a preliminary 
hearing at which an impartial magistrate can determine the relevance of the evidence or of the witnesses etc.  
This is yet another piece of legislation that will disadvantage the common citizen.  For this reason, One Nation 
will not support it. 
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Debate adjourned, on motion by Hon Nick Griffiths (Minister for Racing and Gaming).  
 


